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THE  CRISIS  IN  PUBLIC  SERVICE  REGU- 
LATION IN  NEW  YORK 


HAT  the  govemoie  of  the  state  of  New  York  dnce  Hughes  have 


street  railway,  gas  and  electric  companies  which  had  developed,  especially 
in  New  York  City,  until  the  stench  of  them  reached  to  high  heaven. 

The  chief  frailties  of  human  nature  are  well  known.  It  was  easy  to 
foresee,  and  is  still  easier  to  after-see,  the  chief  weaknesses  of  the  commis- 
aon  movement.  It  was  clear  that  if  the  commissions  should  come  to  be 
manned  by  men  who  were  politicians  in  the  usually  accepted  meaning 
of  that  term,  thdr  efficiency  would  be  destroyed  and  they  would  merely 
get  in  the  way  of  constructive  progress.  A  politician  in  puMic  office  may 
be  defined  as  a  man  who  has  his  mind  on  something  else,  while  he  goes 
through  the  motions  of  performing  his  ofl5cial  duties;  and  obviously,  with 
so  difficult,  complex  and  technical  a  task  as  that  of  the  public  service 
commissions,  a  politician  in  such  an  office  would  be  an  unspeakable 
calamity. 

Moreover,  the  experience  of  the  country  with  dty  councils,  state  leg- 
islatures, congress,  tibe  nulroad  commissions  and  even  the  courts,  had 
been  such  as  to  make  it  eaqr  to  see  the  imminent  dang^  tiiat  these  new 
offices  would  come  to  be  filled  with  men  who,  either  corruptiy  or  "hon- 
estly," would  think  the  thoughts  of  the  corporations  which  they  were 
set  to  regulate,  and  in  effect  would  assume  their  own  function  to  be  the 

^ Other  articlea  by  Dr.  Wilcox  in  the  National  Municipal  Review  are  as  follows: 
How  the  Chicago  and  Cleveland  Street  Railway  Settlements  Are  Working  Out,  Vol.  I, 
p.  630;  The  New  York  Subway  Contracts,  Vol  II,  p.  375;  Municipal  Home  Rule  and 
Public  Utility  Franchises,  Vol.  Ill,  p.  13;  Street  Railway  Re-aettlements  and  Nego- 
tiatioos  for  Municipal  Ownership,  Vol.  Ill,  p.  745. 
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protection  of  the  corporations  noT^^j^^^^^aucUscrimixiatiDg  popular 
wrathy  but  from  the  very  law  itself. 

From  the  standpoint  of  the  conservatives  there  was  the  countervailing 
danger  that  shallow  and  flighty  radicals  might  be  appointed  to  the  com- 
missions and  "  play  hob"  with  the  solid  investments  of  the  people.  This 
danger  is  a  legitimate  bugaboo  that  has  to  be  thought  down  as  the  result 
of  experience  and  observation.  Doubtless  if  the  commissions  had  the 
final  power  to  do  harm  to  legitimate  investments,  the  appointment  of 
unsound  radicals  to  the  commissionerships  might  easily  prove  to  be  a 
frightful  calamity,  not  only  to  investors,  but  to  the  community  as  a  whole. 
But  all  our  political  raperience  in  this  country  goes  to  show  that  cor- 
porate interests  know  well  how  to  take  care  of  themselves  in  the  matter  of 
appmntments  to  public  office,  and  also  that  official  responfflbility  tends  to 
generate  conservatism  in  those  who  have  been  ignorantly  radical.  More-- 
over,  the  great  powers  given  to  the  commissions  are  not  final  but  are 
subject  to  the  ultimate  arbitrament  of  the  courts. 

Another  danger  that  could  easily  be  foreseen  was  the  possible  inability 
of  the  appointing  power  to  induce  men  of  adequate  stature  to  accept  the 
heavy  obligations  of  work  and  responsibility  necessarily  attaching  to 
these  offices.  It  was  notorious  then,  as  it  still  is,  that  the  corporations, 
which,  from  the  possession  of  monopoly  privileges,  are  enabled  to  tap  the 
pockets  of  the  people  daily,  monthly  or  qiiarterly  for  the  price  of  certwx 
necesdties  of  urban  civi^ation,  have  more  ready  cash  to  spend  and  more 
willingness  to  spend  it  in  subsidizing  brains,  than  the  state  itself 
has.  It  was  to  be  expected  that  the  effort  to  bring  public  service  cor- 
porations under  closer  supervision  would  result  in  the  multiplication  of 
their  defensive  operations  and,  consequently,  in  an  enormous  increase  in 
their  demand  for  high-priced  experts  in  the  legal,  engineering  and  account- 
ing professions.  The  corporations  understood,  and  we  all  are  coming  to 
understand,  that  subsidized  experience  and  intellectual  adroitness  can 
mold  to  their  own  purposes  honest  mediocrity  in  public  office,  or  at  the 
very  least,  can  so  muddle  it  as  to  prevent  any  effective  action  inimical 
to  the  interests  in  whose  service  brilliancy  is  enlisted. 

Another  danger,  the  corollary  of  this  one,  could  also  be  readily  foreseen, 
namely,  that  able  men,  having  received  their  training  in  the  commissions, 
would  subsequently  be  picked  off''  by  the  corporate  interests  to  serve 
the  other  side. 

It  was  easy  to  see  that  in  so  complex  and  difficult  a  work  as  that  of 
public  utility  regulation,  continuity  of  personnel,  other  things  being  equal, 
would  be  one  of  the  most  important  factors  of  success.  In  the  great  city 
of  New  York,  in  1907,  when  the  Hughes  commisdon  was  established,  it 
is  doubtful  whether  there  were  five  men  who  were  immediately  competent 
to  perform  the  functions  of  the  commisdon.  Governor  Hughes  had  to 
take  the  best  men  that  he  could  get,  according  to  the  lights  he  had,  and 
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then  these  men  had  to  be  educated  for  their  jobs  by  their  jobs.    Men  for 

this  position  need  not  only  great  native  ability,  wide  experience,  public- 
mindedness  and  almost  unlimited  capacity  for  intense  mental  applica- 
tion, but,  having  all  these  things,  they  are  still  unquahfied  for  their  work 
until  they  have  had  their  wits  sharpened  in  the  stress  of  actual  public 
r^pilation. 

Hiere  was  another  danger  in  the  establishment  of  state  public  service 
commissions  which  might  have  been  foreseen  and  in  certdn  communities 
was  foreseen.  I  refer  to  the  danger  of  inducing  politicid  atrophy  in  mu- 
nicipalities by  depriving  them  in  whole  or  in  part  of  the  function  of  control 

which  they  had  previously  exercised  over  local  streets  and  local  utility 
services.  This  rather  subtle  danger  was  not  fully  appreciated  in  states 
like  New  York,  where  municipal  home  rule  has  long  been  a  matter  of 
political  clamor  rather  than  of  administrative  experience.  The  reaction 
which  has  recently  set  in  in  Wisconsin,  Pennsylvania,  Washington,  Illi- 
noiSi  Minnesota  and  other  states  agidnst  the  idea  of  exclusive  regulation 
by  state  ccmmiisdons,  is  a  lively  evidence  of  this  dimger. 

It  might  appear,  from  this  recital  of  the  perils  foreseen  or  ranee  seen, 
which  were  inherent  in  the  public  service  commisraon  movement  from 
the  beginning,  that  public  service  regulation  is  too  dangerous  to  be  tried; 
that  the  remedy  it  offers  is  more  deadly  than  the  disease  it  fails  to  cure. 
It  may  be  safely  said,  however,  that  the  public  service  commission  move- 
ment had  to  be  started  and  still  has  to  go  on,  in  spite  of  everything,  until 
a  substitute  is  provided  that  will  bring  better  results. 

Governor  Hughes  well  knew  that  in  the  creation  of  new  commisraons 
with  vastiy  increased  r^ulatory  powers,  the  state  must  take  a  certain 
risk.  He  knew  that  if  the  commismons  fell  into  the  hands  of  the  politi- 
cians and  became  either  instruments  for  the  blackmail  of  the  corporations 
or  merely  their  bulwarks  against  the  public  desire  for  adequate  service  at 
low  rates,  it  might  be  said  of  the  state  of  New  York,  as  it  was  of  the  man 
in  the  Scriptures  when  the  unclean  spirit,  having  left  him,  returned  with 
seven  other  spirits  more  wicked  than  himself:  ''The  last  state  of  that 
State  is  worse  than  the  first."  Hughes  knew  especially  that  if  the  public 
service  commission  for  the  New  York  City  district  became  an  adjunct  of 
Tammany  govemmmt  it  would  be  a  colossal  failure.  But  the  times  were 
critical.  Something  big  had  to  be  done.  Therefore,  the  governor  took 
all  the  precautions  that  seemed  to  him  possible  to  establish  the  new  com- 
missions on  a  high  non-political  basis,  with  prospective  continuity  of 
tenure  and  with  all  the  facilities  necessary  for  building  up  an  efficient 
technical  organization  to  protect  alike  the  interests  of  the  public  and  the 
interests  of  the  corporations  engaged  in  rendering  public  utihty  service. 

The  public  service  commissions  law  gave  the  commissioners  five-year 
terms  and  yearly  salaries  of  $15,000.  They  were  made  appointive  by  the 
governor  and  senate  and  removaUe  by  the  governor  iJone  for  "in^- 
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ciency,  neglect  of  duty  or  misconduct  in  office/'  but  in  a  case  of  contem- 
plated removal,  the  charges  against  a  commissioner  were  to  be  presented 
to  him  and  he  was  to  be  given  an*  opportunity  of  being  heard  pubUcly  in 
person  or  by  counsel  in  his  own  defense  upon  not  less  than  ten  days'  notice. 
Jft  aft^  thiSi  the  comiuismon^  was  rmnoved,  the  govemcnr  was  required 
to.  file  in  the  office  of  the  secretary  of  state  a  full  statement  of  the  charges 
and  of  his  findings  in  regard  to  them,  with  a  complete  record  of  the 
proceedings. 

Governor  Hughes  began  by  appointing  commissioners  whose  integrity 
was  above  suspicion  and  who  were  not  actively  connected  with  the  polit- 
ical machines  of  either  party.  The  terms  of  the  commissioners  in  each 
district  were  so  arranged  that  in  his  second  administration  Governor 
Hughes  would  have  the  r^ppointment,  first,  of  a  Republican  and  then, 
in  his  last  year,  of  a  Democrat.  It  was  also  arranged  that  the  fixst  one 
to  go  out  of  office  after  the  close  of  the  second  Hughes  administration 
should  be  a  Democrat  It  seemed  reasonable  to  assume  that  the  example 
of  Hughes  in  the  last  year  of  his  office,  in  reappointing  a  Democrat  for  a 
full  term,  would  have  sufficient  weight  to  give  a  strong  impetus  toward  a 
tradition  of  permanency  in  the  tenure  of  the  commissions.  It  seemed 
that  his  successor,  if  a  Republican,  could  not  do  less  than  follow  his  ex- 
ample in  reappointing  a  Democratic  commisnoner;  while,  on  the  other 
hand,  if  Hughes  were  to  be  succeeded  by  a  Democrat,  it  would  be  easy 
for  the  new  governor  to  reappoint  a  man  of  his  own  party  and  extreiMly 
diflficult  for  him  not  to  do  so  if  the  man's  record  was  good  and  theccHnmis- 
sion  had  pubUc  sentiment  behind  it.  Hughes  also  tried  to  forestall  the 
possibility  of  Tammany  control  of  the  New  York  City  commission  by 
keeping  the  appointment  of  the  commissioners  in  the  governor's  hands, 
although  the  commission  was  made  the  successor  of  the  local  rapid  transit 
board  and  was  ipven  extraordinary  powers  as  the  representative  of  New 
York  City.  Moreover,  the  special  difficulty  of  the  regulatory  problems 
in  New  York  City,  as  wdl  as  the  overdiadowuig  importance  of  the  local 
problem  of  rapid  tranedt  development,  made  it  seem  expedient  to  put  upm 
New  York  City  as  a  municipality  the  burden  of  paying  the  major  portion 
of  the  commission's  expenses.  Governor  Hughes  deliberately  and  with 
cunning  aforethought  violated  the  principle  of  municipal  home  rule  in 
relation  to  this  commission.  As  later  events  hav(^  proved,  in  this  respect 
he  sowed  the  wind  of  expediency  and  the  city  is  reaping  the  whirlwind 
of  grief. 

When  the  appointments  to  the  original  ccnnmission  were  announced  in 
1907,  many  New  Yorkers  had  a  feeling  of  ifisi^poiiitment,  believing  that 
the  governor  had  not  named  as  strong  a  body  of  men  as  he  should  have 

chosen.  On  the  whole  this  disappointment  was  justified  by  the  event, 
although  it  would  be  difficult  even  now  to  point  out  five  other  men  whom 
the  governor  might  have  selected  at  the  time  with  any  assurance  of  better 
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results.  William  R.  Willcox,  who  was  selected  as  chairman,  had  been 
postmaster  of  New  York  for  a  number  of  years  and  prior  to  that  a  park 
commissioner.  He  was  not  exactly  a  politician,  although  he  had  ambi- 
tions in  politics.  He  was  not  a  machine  man,  although  he  was  not  known 
as  an  aggressive  reformer.  He  classified  himself  while  on  the  commission 
AS  a  conservative-radical.  The  other  appointees  were  Milo  R.  MaltlHe,  a 
doctor  of  plulosophy  in  political  science  and  a  practical  student  oi  civic 
and  public  utility  problems;  Edward  M.  Bassett,  a  well-known  Brooklyn 
lawyer  and  long-time  personal  friend  of  Governor  Hughes,  who  had  in 
his  early  life  had  experience  as  a  promoter  of  public  utilities  and  later  had 
achieved  distinction  as  a  citizen  of  Brookljrn,  where  he  had  served  as  a 
member  of  the  board  of  education  and  had  been  elected  to  congress  for 
one  term;  William  jVIcCarroU,  a  business  man  of  long  experience  and  h^h 
standing,  who  at  the  time  was  president  of  the  Board  of  trade  and  trans- 
portation and  of  the  Manufacturers'  association;  and  John  E.  Eustia,  a 
lawyer  who  had  participated  in  reform  movem^ts  and  was  well  known 
for  his  rugged  and  out  spoken  honesty. 

Chairman  Willcox  and  Dr.  Maltbie  lived  in  Manhattan.  Mr.  Bassett 
and  Mr.  McCarroll  were  Brooklynites.  Mr.  Eustis  hailed  from  The 
Bronx,  which  is  the  portion  of  the  city  north  of  the  Harlem  river.  The 
borough  of  Queens  and  the  borough  of  Richmond,  large  in  area  but  com- 
paratively small  in  population,  were  without  representation  on  the  com- 
mission. While  it  was  not  intended  that  the  conomission  should  be  made 
up  of  men  repzeswting  immarily  the  local  interests  of  theseveralboroui^ 
<tf  the  city,  nevertteless  the  boroughs  other  than  Manhattan  came  to 
look  upon  the  representatives  they  had  as  more  or  less  boimd  to  fight  for 
borough  interests.  This  was  especially  true  of  The  Bronx,  which  has  for 
many  years  exhibited  vociferous  and  persistent  local  individuality.  It 
has  special  interests  and  has  been  clamorous  for  them.  In  transit  matters 
it  is  the  spoiled  child  of  New  York.  This  peculiarity  of  The  Bronx  was  to 
a  certain  extent  embodied  in  the  character  of  Commissioner  Eustis  and 
has  to  be  taken  into  consideration,  along  with  his  individual  jBharact»- 
isties,  in  estimating  his  qualifications  for  the  wwk  oi  the  puUic  swice 
commission.  It  appeared  that  in  matters  affecting  other  boroughs  than 
his  own  he  was  often  willing  to  back  up  radical  action  proposed  by  other 
commissioners.  But  when  it  came  to  The  Bronx,  all  theories  had  to  go 
by  the  board  if  their  application  to  the  problem  in  hand  threatened  to 
interfere  with  local  expansion  of  public  utility  service  according  to  the 
demands  of  The  Bronx  real  estate  ''rooters/'  who  seemed  to  comprise 
almost  the  entire  population  of  the  borough. 

Soon  alter  the  commisaon  got  to  work,  certain  differences  of  tempm- 
ment  and  qrmpathies  developed  among  the  ccmunission^.  Dr.  Maltbie 
was  the  most  radical  of  the  five  and  Mr.  Bassett,  though  inclining  toward 
conservatism  at  first,  proved  to  be  the  type  of  man  who  is  educated 
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by  his  job.  More  and  more,  Maltbie  and  Bassett  lined  up  as  the  progres- 
fflve  members  of  the  commiKrion  and  McCarroll  and  Eustis  as  the  conserv- 
atives, with  Chairman  Willcox  holding  the  balance  of  power  and  har- 
monizing as  far  as  possible  the  differences  among  his  colleagues.  Some- 
times he  voted  radical  and  sometimes  conservative,  until,  in  the  storm  and 
stress  of  the  rapid  transit  negotiations  four  or  five  years  later,  he  became 
all  conservative. 

In  his  second  term  as  governor,  Hughes  reappdnted  Mr.  Eustis  and 
Dr.  Maltlue  for  fuU  terms  of  five  years  each.  Tbm  came  the  political 
overturn  following  the  retirement  of  Hughes  from  New  Yoi^  politics  and 

the  struggle  between  William  Barnes  and  Theodore  Roosevelt  for  control 
of  the  Repubhcan  party  in  the  Empire  state.  In  January,  1911,  John  A. 
Dix,  the  nominee  of  Charles  F.  Murphy,  assumed  the  reins  of  executive 
goverimient  at  Albany.  In  the  fullness  of  his  wisdom  he  launched  an 
attack  upon  what  he  chose  to  style  "government  by  commission,"  but 
lus  own  special  commissioner  appointed  to  investigate  the  first  district 
eommisaion  reported  that  it  was  doing  very  weU  with  the  vast  and  com-* 
plez  problems  under  its  jurisdiction  and  specifically  suggested  ^t  in 
view  of  the  uncompleted  rapid  transit  n^tiations,  it  would  be  inadvisable 
to  make  any  immediate  change  in  the  personnel  of  the  commission.  In 
the  meantime,  Mr.  Bassett's  term  had  expired.  Mr.  Bassett  was  a  Dem- 
ocrat and  had  unquestionably  become  one  of  th(!  ablest  and  most  effi- 
cient members  of  the  commission.  However,  he  was  beginning  to  incur 
the  hostility  of  some  of  the  powerful  public  service  corporations  under  the 
eommis^on's  jurisdiction.  Governor  Dix,  both  on  account  of  his  bus- 
inesB  and  social  connections  and  on  account  of  his  pcditical  jEdliances, 
could  not  be  expected  to  appoint  public  service  commissioners  against 
the  protest  of  the  corporation  interests  in  New  York  City.  After  several 
months  of  painful  wabbling,  Dix  finally  evolved  the  happy  thought  of 
injecting  more  ''energy''  into  the  commission  by  appointing  in  place  of 
Mr.  Bassett  the  Honorable  J.  Sergeant  Cram,  chairman  of  the  Tammany 
general  committee,  whose  great  distinction  in  New  York  was  that  ho 
had  served  for  many  years  as  the  social  mentor  of  Boss  Murphy. 

How  thw  appointment  was  received  in  New  York  may  be  judged  by  the 
fact  that  the  editors  of  ^  New  York  Times,  who  axe  by  no  means  dis- 
tinguished for  the  laconic  nature  of  thdr  commmits  upon  ewtreat  political 
events,  were  reduced  in  their  final  effort  on  this  occasion  to  the  i^>ac6  of 
two  short  paragraphs,  as  follows: 

CRAM 

Governor  Dix's  appointment  of  J.  Sergeant  Cram  to  the  pubhc  service 
commission  of  the  first  district  would  be  scandalous  if  it  were  not  so 
grotesque.  All  men  who  have  a  capacity  for  indignation  for  a  pubUc 
wrong  will  want  to  say  something  about  the  appointment,  but  what 
can  they  say?  In  the  case  of  Cram  strong  language  would  be  inappro- 
priate. 
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It  is  probably  the  most  absurd  appointment  ever  made  by  a  governor 
of  the  state  of  New  York.  And  yet  Governor  Dix  has  the  hardihood  to 
say  that  "  Mt.  Crfun  understands,  as  few  men  do,  the  rapid  transit  needs 
of  New  York  aty." 

The  retirement  of  Bassett  and  the  appointment  of  Cram  would  never 
have  been  possible,  even  as  the  result  of  a  political  overturn  at  Albany, 
if  the  Hughes  commission  had  not  made  mistakes  and  in  many  respects 
proved  a  disappointment  to  the  over-expectant  people  of  New  York  City. 
A  certain  lack  of  energy  and  failure  to  grasp  the  big  issues,  as  well  as  scmie 
mistakes  in  detail,  had  accentuated  the  inh^nt  impossibility  of  bringing 
about  the  miUenium  in  trandt  conditions  in  New  York  overnight. 

The  appointment  of  Cram  in  place  of  Bassett  was  regarded  by  those 
who  knew  and  cared  for  the  public  service  idea  back  of  the  Hughes  com- 
mission, as  the  most  stupid  and  wicked  blow  that  a  blundering  chief 
executive  could  possibly  strike  at  a  complex  instrument  of  government. 
It  was  as  if  an  ignoramus,  picked  up  from  the  street  and  given  the  job  of 
driving  a  modern  motor  truck,  had  expressed  his  prejudice  in  favor  of 
the  old-fashioned  one-horse  dray  and  his  inability  to  understand  the  new 
vehicle  by  heaving  a  rock  into  the  transmission.  It  was  one  of  those 
tragedies  of  democracy  which  tend  to  discourage  the  most  hopeful  and 
to  fill  with  joy  that  excellent  group  of  citizens  who  are  constantly  croaking 
about  the  inefficiency  of  government  and  the  uselessness  of  public  endeavor. 

Mr.  Cram,  as  a  commissioner,  fulfilled  the  expectations  that  greeted 
his  appointment.  Being  unfitted  by  his  temperament  and  training  for 
the  continuous  mental  effort  required  of  a  public  service  commissioner, 
Mr.  Cram  avoided  the  issue  by  denouncing  the  meetings  of  the  committee 
of  the  wholOi  in  which  the  commission  did  its  work,  as  "star  chamber 
proceedings/'  and  by  refumng  to  attend  them.  Gurioudy  enough,  how- 
ever, in  playing  for  politacsd  position,  he  Uned  up  with  Dr.  MaltUe  on  the 
radical  side  of  some  of  the  big  issues,  notably  the  subway  contracts.  The 
weeping  of  the  angels  over  Governor  Dix^s  stupidity  was  turned  into 
laughter  at  the  ridiculous  spectacle  of  Cram,  the  embodiment  of  Tam- 
many indolence  and  craftiness,  in  alliance  with  Maltbie,  the  embodiment 
of  painstaking  intelligence  and  applied  conscience,  in  an  effort  to  check 
the  conservative  majority  of  the  Hughes  commisfflon  in  its  headstrong 
course  on  the  subway  contracts.' 

'  What  the  writer  thou^^t  of  the  subway  contracts  was  fully  set  forth  in  an  article 
contributed  by  him  to  the  July,  1913,  issue  of  the  Nationai.  Municipal  Rbvikw.  Un- 
fortunate, the  entire  history  of  the  New  York  CSty  puUic  smrviee  eomnuBsion  for 
mymi  years  past  hinges  upon  the  subway  contracts  and  the  n^tiations  and  interplay 

of  political  and  financial  forces  having  relation  to  them.  Grood  men  differed  in  regard 
to  their  merits,  but  there  is  evidence  that  public  opini<m  is  now  veering  against  the  con- 
tracts in  the  light  of  the  city's  present  financial  distress.  At  any  rate,  in  this  article 
the  writer  has  been  compelled  to  assume  without  further  argument  that  the  contracts 
were  not  in  the  interest  of  the  city,  and  to  treat  the  whole  tangled  developroent  largely 
fron)  that  point  of  view. — D.  F.  W- 
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Governor  Dix  was  not  the  man  to  learn  much  by  experience.  True, 
when  the  second  vacancy  occurred  in  the  commission,  he  did  not  appoint 
another  man  of  exactly  the  Cram  type,  possibly  because  he  was  unable 
to  find  another  such  in  New  York  City,  but  probably  because  his  sym- 
pathies and  the  interests  that  had  most  influence  with  him  forbade  the 
i^pointment  of  another  man  who  would  not  be  absolutely  'We."  At 
any  rate  he  selected  in  place  of  Gominisaioner  McCartoll,  Geoi^  S. 
Williams,  a  Brooklyn  lawyer  who  was  allied  with  the  r^ular  Democratic 
organization  and  some  years  previously  had  been  connected  in  a  sub- 
ordinate capacity  with  the  legal  staff  of  the  Brooklyn  rapid  transit  com- 
pany. He  was  a  man  of  considerable  ability  and  industry,  but  he  promptly 
lined  up  with  the  conservative  element  on  the  commission,  supported  the 
subway  contracts  and  has  continued  to  give  the  impression  of  extreme 
friendliness  for  his  former  employer,  the  Brooklyn  rapid  transit  com- 
pany, and  the  other  big  corporations  having  business  with  the  commission. 

Chairman  WUlcox's  term  of  office  expbed  on  F^ruary  1,  1013,  one 
month  after  the  advent  of  the  Honorable  William  Sulzer  in  the  executive 
chamber  at  Albany.  William  Sulzer  had  celebrated  himself  in  congress 
and  throughout  the  country  as  a  friend  of  the  people."  Mr.  Hearst 
and' the  New  York  World,  both  vigorous  opponents  of  the  subway  deal, 
urged  upon  Sulzer  the  necessity  of  appointing  in  Willcox's  place  a  new 
man  who  would  kill  the  contracts  before  the  city  should  be  "sold  out." 
Mewwhile,  the  majority  of  the  commission^  led  by  Chairman  Willcox, 
left  no  stone  unturned  in  an  effort  to  get  the  contraete  whipped  into  final 
shape  and  executed  by  Mr.  WiUcox  b^ore  the  governor  could  appoint  his 
successor.  This  feverish  anxiety  was  in  part  due  to  the  fear  that  Sulaer 
might  listen  to  the  advice  of  the  radicals  and  appoint  a  chairman  who 
would  upset  the  subway  deal  entirely,  and,  in  part,  due  to  the  fact  that 
Mr.  Willcox  considered  these  contracts  as  the  crowning  achievement  of 
six  years  of  arduous  labor  and  was,  therefore,  extremely  eager  to  have 
the  honor  of  signing  them  as  an  evidence  to  posterity  of  the  great  serv- 
ices he  had  rendered  to  the  dty  of  New  York. 

Sulzer  was  a  Democrat  engaged  in  the  difficult  political  exercise  of 
riding  two  horses  at  the  same  tune,  with  the  further  unfortunate  com- 
plication that  the  horses  were  going  in  opposite  directions.  This  feature 
of  gubernatorial  life  has  long  been  an  institution  in  New  York.  The 
people  look  for  it  as  they  look  for  the  regular  return  of  Barnum  and 
Bailey's  circus  to  Madison  Square  Garden.  Only  about  two  governors 
in  a  generation  refused  to  take  the  exercise.  Sulzer  had  announced  that 
he  himself  was  the  leader  of  the  Democracy  in  New  York  State  and  had 
dared  anybody  and  everybody  (with  a  sly  look  in  the  direction  of  Charles 
F.  Murphy)  to  challei^  his  leadership.  At  the  same  tune  he  was  seek- 
ing to  placate  Murphy  by  making  appointments  that  would  be  acceptable 
to  him,  especially  in  New  York  City. 
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It  is  understood  that  Sulzer  had  conceived  a  personal  dislike  for  Chair- 
man Willcox,  for  some  reason  not  generally  known  to  the  public.  The 

friends  of  the  dual  contracts — and  they  included  most  of  the  great  and 
powerful  in  New  York — were  insistent  in  urpiing  upon  Sulzer  his  dut}'" 
to  reappoint  Willcox.  But  Democratic  precedents,  as  well  as  personal 
dislike,  stood  in  the  way. 

After  a  few  days'  delay,  the  governor  announced  his  selection  for  the 
ehaifmaniAiip.  It  was  none  other  than  the  Honorable  Edward  E.  Mc* 
Gall,  Tammany  judge  of  the  supreme  court  and  brot^»  of  the  late  John 
A.  McCall  of  New  York  life  insurance  fame.  It  was  not  generally  known 
that  Judge  McCall  had  recently  been  interested  in  the  Kings  County 
electric  light  and  power  company,  a  powerful  Brady  corporation  of 
Brooklyn,  but  it  was  known  and  acknowledged  by  everybody  that  he 
represented  the  point  of  view  of  the  big  fellows  in  Wall  Street — ^Morgan, 
Ryan  and  the  rest.  Sulzer  announced  this  appointment  as  a  purely 
personal  one.  McCall  had  been  his  friend  for  many,  many  years,  and 
he  called  upon  him,  in  this  crias,  to  gpre  up  Hie  honors- and  emoluments 
of  the  judgeship  and  accept,  at  a  personal  sacrifice,  the  chamnanship  of 
the  public  service  commission  in  order  that  the  whole  subway  controversy 
might  be  reviewed  anew  by  a  fresh  mind.  It  was  clear  that  McCall 
would  be  unprejudiced  by  any  suspicion  of  knowledge  of  the  subject.  It 
was  also  clear  that  his  decision  would  be  such  as  to  justify  the  confidence 
which  Charles  F.  Murphy  and  the  great  interests  of  Wall  Street  had 
already  reposed  in  him.  When,  a  few  weeks  later,  he  came  to  render  his 
decision,  he  announced  that  he  had  been  unable  to  find  an  '^i"  to  dot  or 
a  "V*  to  cross  in  these  wonderful  contracts.  In  fact,  his  only  objection 
to  them  was  that  they  were  too  favorable  to  the  city.  He  signed  the 
contracts  and  announced  to  the  rapid  transit  companies,  who  were  well 
represented  on  the  memorable  occasion,  that  he  would  be  "on  their 
necks"  every  minute  of  the  time  until  the  construction  of  the  rapid  transit 
lines  was  completed.  To  the  public  it  appears  that  he  has  been  around 
their  necks,  instead  of  on  them. 

Mr.  Willcox  felt  much  put  out  at  the  bad  treatment  he  had  received 
from  the  state,  and  the  door  of  the  chairmanship  had  scarcely  closed  upon 
him  before  he  reappeared  in  the  pJresence  of  the  commission  in  tiie  r61e  of 
counsel  for  the  Hudson  and  Manhattan  railroad  company  (owners  of 
the  McAdoo  tubes)  in  a  big  capitalisation  case  and  also  as  counsel  for  the 
New  York  Edison  company,  subsidiary  of  the  Consolidated  gas  com- 
pany, in  a  big  rate  case.  Shortly  afterwards,  Frank  W.  Stevens,  the  able 
chairman  of  the  up-state  commission,  was  retired  to  private  life  by  an- 
other act  of  Governor  Sulzer.  Stevens  also  was  stung  to  the  quick  by 
the  ingratitude  of  the  state  and  immediately  accepted  the  position  of 
general  counsel  for  the  New  York  central  railroad  company.  Thus  these 
two  distinguished  public  men  were  ''{ncked  off"  by  the  corporations  they 
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had  been  regulating.  In  this  connection  it  is  to  be  noted  that  Roemer, 
former  chairman  of  the  Wisconsin  railroad  (K>mmission,  recently  re- 
signed to  go  to  H.  M.  Byllesby  &  Company  of  Chicago,  and  Edward  W. 
Doty,  the  progressive  member  of  the  Ohio  public  service  commission, 
was  no  sooner  dropped  in  the  political  shuffle  than  he  sold  his  services  to 
the  traction  and  light  interests  of  Colmnbus,  When  so  many  distin- 
guished and  honorable  men,  left  wounded  on  the  battle-field  by  some 
£^t  in  the  forces  of  politics,  have  seen  fit  to  accept  the  hospitality  of 
the  corporation  wabulsmce,  who  can  hting  their  patriotism  to  judgment? 
It  is  to  be  feared  that  few  men  on  the  public  side  really  know  the  game, 
or  else  that  **the  jingling  of  the  guineas  helps  the  hurt  that  Honor  feels." 

With  the  appointment  of  McCall  an  important  stage  in  the  political 
history  of  the  commission  was  passed.  In  spite  of  Governor  Hughes's 
carefully  laid  plan  to  keep  the  commission  from  Tammany  control,  here 
it  was  in  six  short  years  with  a  Tammany  chairman  and  a  Tammany 
majority,  holding  their  appointments,  not  from  the  mayor  or  people  of 
New  York  City,  but  from  Hughes's  own  successors  in  the  govemorahip. 
Moreover,  the  tusie  when  this  transfer  of  political  control  took  place  was 
one  of  the  most  critical  periods  in  the  history  of  the  city.  The  public 
service  commission,  in  its  purely  local  capacity  as  successor  of  the  rapid 
transit  board,  was  just  at  the  climax  of  many  years  of  planning  and 
negotiations  for  the  expansion  of  the  subway  and  elevated  railroad  sys- 
tems. The  subway  contracts,  involving  the  expenditure  of  $325,000,000, 
to  be  furnished  in  about  equal  parts  by  the  city  and  the  rapid  transit 
oompfuiies,  had  arrived  at  th^r  final  stage  preliminary  to  execution. 
Whatever  else  may  be  said  of  these  contracts,  it  cimnot  be  d^ed  that 
they  are  the  type  of  contracts  in  the  c^cecution  of  which  Tammimy  takes 
delight.  Under  them  the  subways  and  their  equipment  are  to  be  tech- 
nically the  property  of  the  city,  but  they  will  be  subject  to  a  first  mortgage 
held  by  the  companies  to  secure  the  50  per  cent  of  the  capital  advanced 
by  them.  Moreover,  in  this  case  the  holders  of  the  first  mortgage  are 
to  operate  the  property  for  half  a  century,  leaving  the  city  to  protect  its 
equity  by  the  exercise  of  regulatory  power  vested  principally  in  the  public 
service  ccmmiismon  and  involving  at  an  infinite  number  of  points  the 
exeretee  of  discretion  by  the  commisrioners.  When  McCall  became  chair- 
man and  Tammany  assumed  control  of  the  commission,  the  expenditure 
of  enormous  sxmis  of  money  under  the  direction  of  the  commisdon  through 
a  multitude  of  construction  contractors  was  just  getting  under  way. 

Moreover,  the  public  service  law,  while  providing  that  the  salaries  of 
the  commissioners  themselves,  of  their  chief  counsel  and  of  their  secretary, 
amounting  in  all  to  $91,000  a  year,  should  be  paid  by  the  state,  made  all 
other  expenses  incurred  by  the  commission  a  mandatory  obligation  upon 
the  city.  The  approval  of  the  local  authorities  was  required  for  rapid 
transit  routes  liud  out  by  the  commissions  franchises  granted  and  operate 
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ing  and  construction  contracts  entered  into,  but  for  the  current  expenses 
of  regulation  and  in  the  preparation  of  rapid  transit  plans,  the  commis- 
sion could  go  to  any  limit  in  spending  the  city's  money  without  the 
consent  of  the  local  authorities.  This  curious  arrangement,  devised  orig- 
inally by  Governor  Hughes  as  a  guaranty  that  the  public  service  com- 
mission established  by  him  to  carry  out  certain  state  policies  should  not 
be  handicapped  by  local  indifference  or  political  hostility  in  performing 
its  work  effectively,  had  played  into  the  hands  of  the  very  political  in- 
terests  from  which  Hughes  had  tried  to  protect  the  pubUc. 

A  few  months  after  McCall  had  been  appointed  chairman  of  the  com- 
mismon,  he  was  drafted  by  Boss  Murphy  to  be  the  Tionmany  candidate 
for  Mayor  of  New  York,  in  place  of  Mayor  Gaynor,  who  had  been  denied 
a  renomination  by  the  famous  meeting  at  Delmonico's  where  Murphy, 
McCall  and  half  a  dozen  others  had  ''cast  lots  on  the  garments  of  the 
city  and  divided  her  raiment  among  them."  The  Fusion  candidate  was 
John  Purroy  Mitchel,  who,  as  a  member  of  the  board  of  estimate  and 
apportionment)  had  stood  firm  to  the  end  in  his  opposition  to  the  subway 
eontractSi  co-operating  closely  with  Commkdoner  Midtbie  in  this  matter. 
District  Attorney  Whitman  also  had  been  a  mayoralty  candidate  and 
had  lost  the  nomination  to  Mitchel  by  a  single  vote.  Thus,  he  was  com- 
pelled to  take  a  renomination  for  the  office  he  then  held,  or  else  play  the 
game  alone.  He  decided  to  accept  the  renomination,  and  at  this  crisis, 
largely  through  the  influence  of  Chairman  McCall,  he  was  offered  the 
Tammany  nomination  for  the  same  office.  In  his  great  disappointment 
over  losing  the  mayoralty,  he  could  see  no  serious  objection  to  letting 
his  own  nomination  and  election  be  made  unanimous,  and  so  accepted 
the  Tammany  offer.  In  fact  he  scandalijEed  a  great  Fu£d<m  mass-meeting 
by  giving  unqualified  indorsraient  to  the  high  character  and  qualifica- 
tions of  Chairman  McCall,  the  Tammany  candidate  for  mayor,  while 
practically  ignoring  his  erstwhile  rival,  jMitchel,  the  Fusion  candidate. 
All  the  world  knows  the  result  of  his  campaign.  Governor  Sulzer  had 
been  impeached,  not  for  his  crimes,  but  for  his  revolt  against  the  organ- 
ization. The  rage  against  Tammany  grew  into  a  devouring  flame  and 
McCall  was  beaten  in  a  Democratic  city  by  a  plurality  of  124,000. 

As  a  result  of  this  fateful  election,  Mr.  McCall  was  enabled  to  continue 
to  devote  his  ener^es  to  the  service  of  the  state  as  chairman  of  the  pubUc 
service  commission.  When  another  year  rolled  around,  another 
vacancy  occurred  in  the  membership  of  the  commission,  and,  thanks  to 
the  impeachment  of  Sulzer,  another  governor  was  in  the  executive  chair 
at  Albany.  Mr.  Glynn  had  made  a  good  reputation  as  state  controller 
during  the  first  Hughes  administration^  but  as  governor  he  also  had  to 
ride  two  horses,  and  so  when  it  came  to  the  selection  of  another  j^ublic 
service  commissioner  in  the  New  York  City  district,  after  the  usual 
amount  of  hesitation^  he  lighted  upon  Robert  Colgate  Wood,  of  The 
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Bronx,  a  gentleman  who  had  some  years  previously  served  as  president 
of  a  street  raflway  company  which  had  later  been  acquired  by  the  Inter- 
borough  rapid  transit  interests.  In  addition  to  this  presidential  experi- 
ence, Mr,  Wood  had  devoted  his  energies  to  the  financing  of  various 
public  utility  properties  in  different  parts  of  the  country.  His  appoint- 
ment appeared  to  be  entirely  satisfactory  to  Tammany  and  was  not  the 
subject  of  public  criticism  by  the  corporation  interests.  Glynn  was  in 
many  respects  a  more  effideat  govemw  than  his  two  Democratic  prede- 
cessors, but  his  appointaient  ot  Wood  turned  out  to  be  ridiculous  in  the 
extreme.  Wood  proved  to  be  so  weak  that  even  his  Tammany  associates 
would  not  have  mourned  much  if  some  wind  out  of  the  political  desert 
had  blown  him  away. 

New  York  City  now  found  itself  blessed  with  a  commission  unani- 
mously Democratic  and,  except  for  Dr.  Maltbie,  unanimously  Tammany. 
With  the  advent  of  the  Mitchel  administration  at  the  beginning  of  1914, 
Commissioner  Maltbie  was  offered  a  place  in  the  mayor's  cabinet  as  head 
of  the  great  city  departm^t  of  water  supply,  pu3  and  eleeteidty.  He 
decUned  this  appointment  and  chose  to  hold  on  as  a  minority  of  one  in 
the  public  service  commission,  where  he  was  keeping  up  a  stubborn  fight 
to  preserve  as  far  as  possible  the  standards  and  pohcies  of  the  commis- 
sion's earlier  days,  against  the  time  when  a  shift  in  the  political  forces 
in  the  state  might  bring  about  a  reorganization  of  the  commission  more 
nearly  along  the  original  lines.  During  his  incumbency  he  had  attained 
a  national  reputation  as  an  expert  in  rate  and  capitalization  matters, 
and  at  times  the  official  reports  of  the  commisaion  wm  ccmipoBed  prin- 
cipally of  hiB  minority  opinions.  In  some  cases  the  Tammany  majority 
filed  no  opinions,  {uresumably  because  they  had  the  good  sense  to  know 
that  thdr  opimons,  if  they  had  any,  would  not  look  well  in  print,  at  least 
by  the  side  of  Maltbie's. 

In  the  fall  of  1914,  District  Attorney  Whitman,  still  smarting  from 
his  loss  of  the  mayoralty  nomination,  was  triumphantly  elected  governor 
of  the  state  on  the  straight  Hepublican  ticket.  "Whitman's  success  was 
so  phenomenal  that  his  star  as  a  Presidential  Possibility  immediately 
appeared  on  the  horizon.  No  one  knew  what  his  poation  might  be  on 
national  issues  or  even  on  important  state  issues.  He  had  no  public 
utility  record  imd  New  York  watched  amdoudy  to  see  what  he  would  do 
with  the  public  service  commissions.  In  both  districts  and  particularly 
in  New  York  City,  the  popular  discontent  with  the  commissions  and 
lack  of  confidence  in  their  efficiency  and  integrity  as  representatives  of 
the  public  interest,  had  become  wide-spread  and  acute.  Although  Whit- 
man had  received  his  nomination  by  the  direct  primary  system,  it  was 
known  that  as  a  young  man  he  had  been  groomed  and  introduced  into 
public  life  by  the  celebratod  bofldet,  Abraham  Gruber,  and  it  was  feared 
many  fliat  his  acts  as  goveroor  woidd  be  controlled  by^  or  at  least 
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in  harmony  with,  the  wishes  of  William  Barnes,  whom  we  may  now  call 
a  boss  witliout  committing  libel. 

The  Republican  sweep  had  included  all  of  the  state  offices  and  more 
than  a  two-thirds  majority  in  both  branches  of  the  legislature.  The  state 
had  been  scandalized  by  the  unspeakabi}''  weak,  inefficient  and  spoils- 
seeking  Democratic  administrations  that  followed  the  promotion  of  Gov- 
ernor Hughes  to  the  supreme  bench.  It  was  an  occaaon  whrn,  if  ever, 
ruthless  l^uslation  and  administrative  reorganization  would  be  justified, 
.  if  undertiJcen  for  the  much-needed  purpose  of  putting  the  government 
of  the  state  upon  a  sound  and  efficient  basis.  So  far  as  the  public  service 
commissions  were  concerned,  three  paths  were  open.  The  governor 
might  simply  fill  the  vacancies  as  they  occurred,  in  which  case  the  or- 
ganization Democrats,  holding  over  from  the  discredited  regime  of  the 
past  four  years,  would  continue  in  control  of  the  commissions  until  after 
the  close  of  the  governor's  present  term.  He  could  remove  the  commis- 
donees  on  his  own  motion,  or,  the  Republican  le^edature  could  provide 
for  a  reorganizati<m  ct  tiie  ccmimisEdons  by  a  change  in  the  law. 

Under  these  circumstances^  it  was  hoped  that  the  governor  would  have 
the  courage  to  assume  the  responsibility  placed  upon  him  by  the  public 
service  law.  The  public  believed  that  the  first  district  commission  as 
a  whole  was  inefficient  and  that  the  commissioners,  except  Maltbie,  were 
dominated  by  corporation  influences.  It  was  a  clear  case  for  investiga- 
tion under  the  Moreland  act*  and  removal  under  the  public  service  law. 
It  was  thought  that  if  this  course  were  followed,  the  governor  could  do 
no  less  than  to  reappoint  Commisdoner  Maltbie  as  a  nudeus  for  a 
Strong  new  commisaon,  worthy  of  the  best  Hughes  traditions. 

The  governor  strongly  intimated  that  there  was  to  be  a  prompt  and 
thorough  reorganization  of  the  commission.  Instead  of  proceeding  under 
the  Moreland  act,  however,  and  assuming  the  responsibility  himself,  he 
sought  to  enlist  the  co-operation  of  the  legislature  and  to  put  upon  that 
body  the  onus  of  making  the  investigation  and  pointing  the  way  to  such 
method  of  reorganization  as  mi^ht  be  found  necessary  or  possible.  Ac- 
cordingly, a  joint  legislative  committee  was  appointed  to  make  a  hasty 
investigation  of  both  conunissions,  and  Colonel  Vi^illiam  Hayward,  the 
governor's  political  manager  and  personal  counsel,  was  selected  as  counsel 
for  this  conmiittee. 

Instead  of  being  tender  toward  Chairman  McCall,  as  might  have  been 
expected,  Colonel  Hayward  put  McCall  on  the  stand  first  of  the  commis- 
sioners and  in  the  course  of  a  two-day  examination  put  him  in  such  an 
unenviable  light  that  his  summary  removal  by  the  governor  seemed 
inevitable.   His  use  of  public  automobiles  for  private  purposes  was  shown 

»  Hie  ''M(»eland  act"  is  a  law  giving  the  governor  of  New  York  authority  to 
point  a  Bpodal  oooamiBBkmer  with  great  mquisitorial  powms  to  investigate  any  depai^ 
meat  of  the  state  admiiustoation.— D.  F.  W. 
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to  have  l)een  scandalous.  His  ignorance  of  the  regulation  work  of  the 
commission  appeared  to  be  dense,  and  his  excuse  was  that  he  had  been 
devoting  his  energies  from  early  morning  till  late  at  night  to  the  task  of 
familiaiizing  himself  with  the  subway  contracts  and  to  the  supervision 
of  rapid  transit  construction  under  them.  Then  it  was  brought  out  that 
in  the  nu<fart  of  his  busy  official  life  be  had  found  time  to  carry  on  a  con- 
fflderable  law  practice  from  the  commisffion's  offices.  McCaD  seemed 
down  and  out,  and  the  newspapers  and  the  public  looked  upon  Colonel 
Hayward  as  a  mighty  hunter.  Tammany  inefficiency,  even  in  the  case  of 
the  great  chairman,  had  been  mercilessly  exposed,  and  the  happy  day  was 
at  hand  when  the  commission  would  be  reorganized  and  New  York  City 
would  be  delivered  of  the  nightmare  of  public  service  regulation  by  Tam- 
many politicians.  Hayward  took  the  other  commissioners  one  hy  one  and 
gave  them  a  civil  service  examination  on  thdr  qualifications,  their  duties 
and  their  performances^  particularly  in  the  field  of  service  regulation^ 
New  York  was  disgusted  and  delighted.  Hayward  set  up  a  standard  of 
efficiency  and  of  strictness  with  the  traction  and  lighting  corporations 
w^hich  the  commission  had  never  attained  even  in  its  best  days.  Ap- 
parently, Governor  Whitman  was  showing  his  hand  and  the  fear  that  he 
would  be  subservient  to  the  wishes  of  the  great  corporations  in  his  hand- 
ling of  the  commission  problem  was  dispelled. 

It  was  expected,  as  a  matter  of  course,  that  the  known  courage  and 
eS&cimcy  of  Dr.  Maltbie,  the  lone  survivor  of  the  Hughes  r^^une,  would 
be  reeoguised  and  that  the  character  of  his  record  would  be  brought  out 
in  sharp  contrast  with  that  of  his  Tammany  colleagues.  This  was  what 
the  public  expected.  This  was  what  those  who  knew  the  work  of  the 
commission  intimately  knew  would  be  the  program  of  an  investigating 
committee  sincerely  interested  in  rewarding  efficiency  and  proven  devo- 
tion to  the  public  interest  and  in  weeding  out  inefficiency  and  private- 
mindedness.  This  was  the  course  which  an  intelligent  desire  to  prove 
the  superior  tri^tworthiness  and  governmental  efficiency  of  the  Repub- 
lican jmrty  in  the  state  of  New  York  would  have  dictated.  Maltbie  was 
saved  until  the  last — ^until,  in  fact,  Ck>lonel  Hayward  and  the  conmiittee 
had  made  out  a  strong  case  against  all  the  Tammany  commi^sdoners  and 
had  carried  public  opinion  to  the  point  where  it  would  unreservedly  sup- 
port Governor  Whitman  in  his  apparent  determination  to  make  a  clean 
sweep.  But  when  Maltbie  was  put  upon  the  stand,  it  soon  became 
evident  that  Hayward  desired  to  "get"  him  also,  although  his  term  had 
expired  and  if  the  governor  wished  to  get  rid  of  him  no  charges  were  nec- 
essary. Maltbie's  examination  lasted  several  days.  The  pubUc  began  to 
see  that  what  the  governor  and  tl^  l^slative  conmiittee  were  interested 
in  was  not  so  much  the  ineffidency  of  the  commission  per  «e  as  the  dis- 
crediting of  all  the  commis£doners,  good  and  bad.  The  public  and  the 
press  generally  had  been  urging  the  retention  of  Commissioner  Maltbie 
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on  the  reorganized  commission.  But  apparently  Maltbie's  strong  sup- 
port was  displeasing  to  the  governor,  inasmuch  as  it  tended  to  put  him  in 
a  position  where  he  would  not  be  free  to  retire  Maltbie  and  appoint  a 
Republican  in  his  place  in  case  there  should  be  any  slip  in  the  reorgan- 
ization program.  It  also  well  known  that  Midtlne  had  incurred  the 
hostility  of  the  great  interests  in  New  York,  first  through  his  stiict- 
ness  in  rate  and  capitalization  cases,  and  second  by  his  vigorous  oppo* 
sition  to  the  subway  contracts.  Moreover,  most  important  of  all,  Malt- 
bie was  a  close  friend  of  Mayor  Mitchel,  and  his  reappointment  under 
the  drcumstances  would  give  a  severe  check  to  ^'govwoment  by  re- 
sentment/'  the  new  fad  at  Albany. 

When  the  public  saw  that  Colonel  Hayward's  idea  of  an  investigation 
was  to  "get"  everybody  without  reference  to  actual  efficiency  and 
deserts,  sentiment  began  to  cool  toward  the  investigation.  Matters 
reached  a  climax  when  Maltbie,  goaded  into  a  passion  by  the  investi- 
gator's insinuations  against  his  official  probity,  broke  out  into  a  spectacu- 
lar deieme  of  his  reccurd  and  a  mtidsm  of  the  investigating  ocmmuttee's 
attitude.  Just  prior  to  this  dimax,  it  had  been  annotmced  semi-officially 
at  Albany  that  the  governor  intended  to  appoint  Colonel  Hayward  him- 
self as  chairman  of  the  reorganized  first  district  commission.  This  ap- 
parent combination  of  selfish  motives  animating  the  investigation 
turned  public  opinion  in  the  city  strongly  against  CJolonel  Hayward  and 
the  committee,  and  in  the  resentment  at  the  unwarranted  attacks  upon 
Maltbie,  a  certain  amount  of  i^ympathy  was  g^ifflated  for  the  Tammaiqr 
men  themselves. 

The  investigating  committee  finished  its  work  in  haste  under  prodding 
from  the  governor  and  reported  that  the  members  of  the  first  district 
commission  had  been  derelict  in  the  performance  of  their  duties.  Malt- 
bie's case  was  treated  quite  gingerly  and  his  record  was  not  severely 
criticized.  Upon  the  basis  of  the  committee's  findings,  the  governor  pro- 
ceeded to  prefer  charges  of  inefficiency  and  misconduct  in  office  against 
the  four  Tammany  commissioners,  whose  terms  had  not  expired  and 
whose  removal  was  therefore  necessary  if  new  appointments  were  to  be 
made.  The  reaction  in  public  sentiment  in  the  city  enabled  the  accused 
commissioners  to  rally  to  their  own  defense,  which  was  so  spirited  and, 
under  the  circumstances,  so  effective  on  the  mind  of  the  governor,  that 
instead  of  removing  the  entire  group  summarily,  he  held  the  matter  under 
advisement  for  two  months,  until  near  the  end  of  May,  although  the 
original  program  called  for  a  new  commission  by  March  1.  In  the  mean- 
time, near  the  end  of  March,  he  appointed  Colonel  Hayward  in  Com- 
missioner Maltbie's  place  and  soon  afterwards  selected  James  O.  Carr, 
legal  advisar  of  the  General  electric  company  in  all  public  service  conv- 
mission  matters,  to  succeed  Martin  S.  Decker  on  the  up-state  ccmuxus- 
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sion.    Colonel  Hayward's  appointment  was  greeted  by  the  newspapers 

of  New  York  with  disgust  and  anger. 
The  Brooklyn  Daily  Eagle  said: 

The  distinction  between  Maltbie  and  Hayward,  tlie  turning  down  of  the 
one,  the  exalting  of  the  other,  cannot  be  misunderstood.  An  expert  in 
municipal  government,  in  municipal  betterment,  goes.  An  expert  in 
practical  politics  comes. 

WMtman's  first  effective  act  in  the  public  service  drama  showed  that  he 
had  chosen  to  follow  tl^  example  of  Dix,  who  had  appointed  Cram  to 
inject  "energy"  into  the  commission,  instead  of  the  example  of  his  great 

predecessor,  Hughes. 

The  interplay  of  political  and  corporation  interests,  in  connection  with 
the  New  York  commissions,  has  a  profound  significance.  It  goes  to  the 
very  root  of  the  public  service  movement  of  the  country.  It  is  well  known 
that  a  community  of  sjnnpathy  and  interest  in  the  subway  contracts  has 
made  a  mutual  admiration  society  of  Ex-Ch£uirman  WiUcox  and  Chairman 
McCall.  As  recently  as  May  19,  Mr.  WiUcox  appeared  before  the  pub- 
lic utilities  conunittee  of  the  constitutional  convention  to  urge  that  the 
public  service  commissions  be  given  the  protection  of  the  constitution. 
He  recommended  that  the  term  of  office  be  made  ten  years  and  that  the 
commissioners  be  given  the  same  security  of  tenure  that  is  accorded  to 
judges  of  the  Supreme  Court.  After  praising  Chairman  McCall  and  the 
two  conunissions  under  their  present  political  control,  he  is  reported  to 
have  expressed  himself  as  follows: 

I  can  say  without  betraying  confid^ce  that  Governor  Whitman  is 
experiencing  difficulty  in  getting  men  of  the  proper  calibre  for  the  public 
service  commisraons.  One  reason  is  the  short  temi  and  another  is  the  fact 
that  without  eoi^titutioBal  pnrtectioa  tiie  places  an  subject  to  pditical 
eoaitxtL 

This  was  delicious,  coming,  as  it  did,  within  two  months  after  Whitman 
had  deUberately  sacrificed  Maltbie,  the  expert,  in  order  to  put  in  his 
place  Hayward,  the  politician!  The  bi-partisan  powers  of  attraction 
brought  into  operation  by  a  common  interest  in  the  subway  contracts 
appear  to  be  more  powerful  than  the  powers  of  repulsion  caused  by  mere 
differences  between  Tammany  and  Anti-Tammany  politics. 

Unally,  on  May  26,  Gov^nor  Whitman  dismissed  the  charges  against 
the  Taounany  commiisionmy  leaidii^  his  faitlifid  Beutenant,  Cd<mel 
Haywmrd,  to  ''make  good"  his  high  pretenmons  in  a  conmussion  stacked 
against  him  four  to  one.  Until  the  charges  were  dismissed,  the  new 
commissioner  talked  and  acted  as  if  he  expected  the  people  of  New 
York  to  believe  that  "one,  with  God,  is  a  majority,"  even  of  a  pub- 
lic service  commission.  The  other  commissioners  ate  out  of  his  hand. 
But  after  the  governor  had  taken  his  final  action,  the  Tammany  commis- 
mmum  noticeably  plucked  up  heart,  and  Hayward  began  to  find  himself 
in  the  miaorily  when  he  became  too  energetic. 


1916]      CRISIS  IN  PUBLIC  SERVICE  REGULATION  563 


New  York  has  settled  down  to  "enjoy"  its  medicine.  Commissioner 
Hayward  scolds  the  corporations  occasionally,  but  Chairman  McCall 
goes  on  proclaiming  his  profound  con\dction  that  the  traction  magnates, 
gentlemen  all,  are  working  ceaselessly  with  only  one  ambition,  namely, 
to  render  satisfactory  service  to  the  public.  The  public  service  corpo- 
rations "got''  Maltbie,  which  was  8(Hnethin&  and  in  the  process  kept 
McCall  and  WiUiuns,  which  was  scmething  more.  The  gallant  Colond 
Hajrward,  Governor  Whibnan's  crusader  a^iinst  the  Tmible  Turk, 
returned  in  triumph  carrying  on  his  spear  the  head  of  the  sole  survivor  of 
the  last  preceding  expedition.  The  net  result  of  the  investigation  was  that 
the  pro-corporation  Tammany  politicians  on  the  commission  were  white- 
washed by  the  governor,  while  the  one  independent  commissioner,  who 
had  made  an  enviable  record,  was  dropped  for  a  bird  of  another  feather. 

When  the  war  is  over,  if  it  ever  is  over,  and  when  the  people  of  the 
United  States  have  time  again,  if  they  ever  do  have  time,  to  tiiink  of  public 
utility  problems,  we  shall  see  what  we  shall  see.  Meantime,  Tammany, 
repudiated  at  the  polls  by  the  electorate  of  New  York,  both  dty  and  state, 
gets  the  bread  of  life  from  the  haads  of  Charles  S.  Whitman,  Republican 
aspirant  for  the  prendency. 


